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MOTION FOR LEAVE TO FILE AN AMICUS BRIEF 

American Public Health Association, Association of American Medical Colleges, 22 

deans of leading academic programs, and 126 leading public health and health policy 

scholars respectfully move for leave to file the attached brief as amici curiae in support of 

the applicants’ applications for stays of injunctions issued by the United States District 

Courts for the Eastern District of Missouri and the Western District of Louisiana. 

The proposed amici seek to file this brief to demonstrate to the Court that the 

overwhelming public-health and scientific consensus supports the need to mandate 

vaccination of eligible staff at Medicaid and Medicare facilities to protect Medicare and 

Medicaid patients, as well as the healthcare workers who provide them care. Through this 

brief, the proposed amici also seek to explain that well-established evidence, buttressed by 

more recent, cutting-edge empirical studies during the pandemic, shows that vaccination 

can effectively reduce SARS-CoV-2 exposure and transmission in healthcare settings. The 

proposed amici are concerned that the injunctions entered in these cases will delay 

measures needed to control the spread of COVID-19 and will further endanger American 

healthcare workers and patients. 

Given the Court’s expedited consideration of this matter of significant national 

interest, the proposed amici provided notice to all parties of their intent to file by email on 

December 22, 2021. Counsel for the respondents in No. 21A240 stated that they consent to 

the filing, and counsel for the respondents in No. 21A241 stated that they do not object to 

it. The applicants take no position on this motion. 
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As the Solicitor General persuasively explains, the Secretary of Health and Human 

Services acted well within his statutory authority in issuing a vaccination rule for healthcare 

facilities that receive federal dollars. See App. for Stay at 20–25, Becerra v. Louisiana, No. 

21A241; App. for Stay at 18–24, Biden v. Missouri, No. 21A240. This brief—on behalf of 

many of the nation



 

  

   

 

 

 

 

 
 

  

 

  

 

 

  

  

 

 
      

Amici curiae file this brief to explain that the vaccination rule reflects this 

overwhelming scientific and public-health consensus. Amici are a diverse group of scholars 

and professional organizations of public health and healthcare practitioners who share a 

deep commitment to the health of American healthcare workers and patients. They include 

more than one hundred of the country’s leading educators, scholars, and public health and 

healthcare professionals, as well as 22 deans and associate deans of leading academic 

programs across the United States. The individual amici are joined by the American Public 

Health Association and Association of American Medical Colleges, organizations dedicated 

to advancing public health and healthcare through education, research, and advocacy.





 

  

  

    

 

     

    

 

  

 

 

      

 
   

  
   

 
 

 
 
 

  
 

 
   

 

pandemic, for example, up to one in six COVID-19 infections among hospitalized patients 

in England was caused by transmissions in healthcare settings.7 

The risks of COVID-19 transmission and infection are compounded by the unique 

vulnerability of Medicare and Medicaid beneficiaries. Medicare recipients—primarily 

individuals who are over age 65—belong to the age group that has been at the greatest risk 

of hospitalization and death due to COVID-19. See 86 Fed. Reg. at 61,601. This cohort 

represents nearly 80 percent of all COVID-19 deaths.8 And while infections, 

hospitalizations, and deaths initially declined after the widespread vaccination efforts in the 

first half of 2021, in recent months they have increased exponentially. See 86 Fed. Reg. at 

61,559 (“Between late June 2021 and September 2021, daily cases of COVID-19 increased 

over 1200 percent; new hospital admissions, over 600 percent; and daily deaths, by nearly 

800 percent.”). The Centers for Disease Control and Prevention’s data also shows that the 

new “waves” of COVID-19 pose a particularly grave threat to older individuals: about 70 

percent of “breakthrough” infections that required hospitalization were among adults over 

age 65. More sobering still, this group accounted for 87 percent of all breakthrough deaths.9 

7 Alex Bhattacharya et al., Healthcare-associated COVID-19 in England: A national 
data linkage study, 83 J. of Infection 565, 565-72 (2021), 
http://doi.org/10.1016/j.jinf.2021.08.039; see also 86 Fed. Reg. at 61,557. 

8 See CDC, Demographic Trends of COVID-19 cases and deaths in the US reported 
to CDC (last visited December 22, 2021), https://perma.cc/9KLS-3K65. 

9 Fiona P. Havers et al., COVID-19-associated hospitalizations among vaccinated 
and unvaccinated adults ≥18 years – COVID-NET, 13 states, January 1 – July 24, 2021, 
medRxiv (preprint, posted July 24, 2021), http://doi.org/10.1101/2021.08.27.21262356; see 
also Dierdre McPhillips, Risk of severe breakthrough Covid-19 higher for seniors and 
people with underlying conditions, CNN (Sept. 8, 2021), https://perma.cc/3TKZ-X8UD. 
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correctly and consistently. 86 Fed. Reg. at 61,557. But, as CMS concluded, the evidence 

shows that lapses inevitably happen, and patient deaths can result. The vaccination rule 

cited multiple studies that demonstrate that transmission occurs between healthcare 

workers and patients even when universal masking and other protocols are in place. 86 Fed. 

Reg. at 61,557.16 In many cases, healthcare staff are the linchpin—they are a “frequent 

source of risk through either introducing or transmitting infection” and are themselves 

“exposed to risk through attending [patients’] physical care needs,” just as “their absence 

when unwell or quarantined ha[s] substantial impact on operations and [patient] well-

being.”17 To take one example, a “cluster” of at least 55 infections at Baystate Medical 

Center in Massachusetts was traced to “staff who convened in a breakroom and removed 

their masks.”18 

This increased risk of viral transmission in healthcare settings has had a devastating 

effect on patients. One need look no further than the nation’s nursing homes to understand 

16 See, e.g., Chen, supra n.4; Jonne J. Sikkens et al., Serologic Surveillance and 
Phylogenetic Analysis of SARS-CoV-2 Infection Among Hospital Health Care Workers, 4 
JAMA Network Open (July 28, 2021), http://doi.org/10.1001/jamanetworkopen.2021.18554; 
Anne E. Watt et al., State-wide Genomic Epidemiology Investigations of COVID-19 
Infections in Healthcare Workers – Insights for F/iCue FPnd eic FPrepre dnes, FmedRxiv

https://61,557.16


 

  

 

 

  

  

    

   

 
 

   
 

 
 

 
 

the stunning toll: While residents of these facilities make up less than 1 percent of the U.S. 

population, they “accounted for more than 35 percent of all COVID-19 deaths in the first 12 

months of the pandemic.” 86 Fed. Reg. at 61,566; see also id. at 61,601. Other long-term 

care and residential facilities have also been hit hard. In Minnesota, for instance, four-fifth 

of total 



 

  

  

   

  

  

  

 

 

 

 
  

 
  

 
  

  
   

 
  

  
 

 
      

 
 

19] test.”21 And these results comport with historical data: During the Ebola crisis, for 

instance, healthcare workers were around twenty to thirty times more likely to contract the 

disease than the general public. Id. at e481. 

That the COVID-19 pandemic has been devasting for healthcare workers is also 

well-documented. The WHO estimates that between 80,000 and 180,000 health and care 

workers died from COVID-19 in the period between January 2020 to May 2021.22 Even for 

healthcare staff who do not become seriously ill, the effects of a prolonged, global pandemic 

are still serious. A survey of more than 20,000 U.S. healthcare workers found that almost 

half experienced feelings of burnout, which was associated with fear of exposure or 

transmission, anxiety and depression, and work overload.23 With every “wave” of new 

variants, healthcare facilities are forced to ration or cease routine services, repurpose 

clinical areas, redeploy staff to unfamiliar clinical environments, and ration personal 

protective equipment and medical resources due to unprecedented demand.24 Frontline 

21 Long H. Nguyen et al., Risk of COVID-19 among frontline healthcare workers 
and the general community: a prospective cohort study, 5 Lancet Pub. Health e475, e478– 
79 (Sept. 2020), http://doi.org/10.1016/S2468-2667(20)30164-X. 

22 See WHO, The impact of COVID-19 on health and care workers: a closer look at 
deaths, Health Workforce Department – Working Paper 1, Geneva: World Health 
Organization, at 6–7 (Sept. 2021), https://perma.cc/ZV42-KZYK. 

23 Kriti Prasad et al., Prevalence and correlates of stress and burnout among U.S. 
healthcare workers during the COVID-19 pandemic: A national cross-sectional survey 
study, 35 EClinicalMedicine (May 2021), http://doi.org/10.1016/j.eclinm.C 
  Td486 0 EMC 
/Link74d
/Link74d <</MCID 21 >>BDC 
q
12.111 779.889 m
624.111 779.889 l
624.111 -12.111 l
12.111 -12.111 l
h
W n
BT
/T1_3 1 Tf
-0.0102 Tc 6.96 0 0 6.9622424 



 

  

 

 

 

 

 
 

  

 

 

 
 

 
 

 
 

 
 

 

healthcare workers involved in the management of COVID-19 are particularly exposed to 

overwhelming pressure and, unsurprisingly, report physical and mental exhaustion. Id. 

And the pandemic’s effects on healthcare workers ripple far beyond individual health 

outcomes to the overall ability of our national healthcare system to deal with the crisis. As 

the CMS rule explains, staff absenteeism due to COVID–19-related exposures or illness 

exacerbates healthcare staffing shortages, disrupts patient care, and burdens staff that are 

already stretched impossibly thin. See 86 Fed. Reg. at 61,559. 

II. Vaccines are by far the most effective tools for reducing COVID-19 infection 
and transmission among patients and workers in the healthcare setting. 

There is no better way to prevent the transmission, morbidity, and mortality of 

COVID-19 than vaccination. So far, vaccines have prevented approximately 1.1 million 

additional COVID-19 deaths and 10.3 million COVID-19-related hospitalizations.25 



 

  

 

 

  

 

 

 
 

 
 

 

 
 

 
 

 
 

  

  

    
 

 



 

  

 

 

 

 

 

 

  

 

 
 

 
 

 
 

 

 

aggregate significantly less likely to bring the virus into medical facilities. Id at 61,558–59.31 

Second, even those vaccinated workers who get infected are far less likely to spread the 

virus. See, e.g., Marc C. Shamier et al., Virological characteristics of SARS-CoV-2 vaccine 

breakthrough infections in health care workers, medRxiv (preprint, posted Aug. 21, 2021), 

http://doi.org/10.1101/2021.08.20.21262158 (concluding that infectious virus shedding is 

reduced in cases of breakthrough infections among vaccinated healthcare workers). Both 

of these rationales are critically important for protecting Medicare and Medicaid patients— 

from elderly people and pregnant women to low-income children—who, as discussed, 

remain vulnerable to serious COVID-19 vaccinations even after they themselves are 

vaccinated. See supra, 5 n.9, 7. 

While it is true that COVID-19 vaccines, like other vaccines, do not completely 

prevent transmission of COVID-19 to others, growing evidence shows that they 

significantly decrease it.32 A recent study of vaccine uptake in nursing homes, for example, 

31 See, e.g., Tamara Pilishvili et al., Effectiveness of mRNA Covid-19 Vaccine among 
U.S. Health Care Personnel, 385 N. Eng. J. Med. e90(1) (Sept. 22, 2021), 
http://doi.org/10.1056/NEJMoa2106599; Annalee Yassi et al., Infection control, 
occupational and public health measures including mRNA-based vaccination against 
SARS-CoV-2 infections to protect healthcare workers from variants of concern: a 14-month 
observational study using surveillance data, 16 PLOS ONE (2021), 
http://doi.org/10.1371/journal.pone.0254920. 

32 See, e.g., Ashley Fowlkes et al., CDC, Effectiveness of COVID-19 Vaccines in 
Preventing SARS-CoV-2 Infection Among Frontline Workers Before and During B.1.617.2 
(Delta) Variant Predominance, 70 Morbidity & Mortality Weekly Rpt. 1167 (Aug. 27, 
2021), https://perma.cc/Q3EW-4GYM (finding that “full vaccination with COVID-19 
vaccines was 80% effective in preventing” COVID-19 infection in frontline workers, 
“further affirming the highly protective benefit of full vaccination up to and through the 
most recent summer U.S. COVID-19 pandemic waves”); Anika Singanayagam et al., 
Community transmission and viral load kinetics of SARS-CoV-2 Delta (B.1.617.2) variant 
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of healthcare in the Upper Midwest and one of the largest rural healthcare systems in the 

country, reported that 97% of its 48,000 workforce has complied with its vaccine 

requirement. And after Louisiana-based Ochsner Health instituted its vaccine 

requirement, 99% of its 30,000 employees complied. 39 In short, as CMS explained in its rule, 

evidence from numerous health systems and individual healthcare employees shows the 

“effectiveness of strong vaccination policies.” 86 Fed. Reg. at 61,566; see also, e.g., Shawn 

Hubler, ‘Mandates Are Working’: Employer Ultimatums Lift Vaccination Rates, So Far, 

N.Y. Times (Sept. 30, 2021), https://perma.cc/JE86-3T69 (observing that when employers 

require workers to get vaccinated, vaccination rates increase to over 90 percent). 

Substantial evidence likewise supports CMS’s finding that quit rates among 

healthcare workers in response to vaccine mandates remain low. In Houston Methodist, for 

instance, only 153 workers out of 25,000 were fired or resigned after the vaccine mandate 

was instituted. In rural Alabama, a state with one of the lowest vaccine uptake rates, 

Hanceville Nursing & Rehab Center lost only six of its 260 employees when it imposed a 

vaccine mandate. And even where facilities lose a small number of workers, these workers 

have been replaced as part of the normal churn of turnover in healthcare facilities. Med 

Center Health in Bowling Green, Kentucky, for example, lost only 180 staff members after 

it required its staff of 3,600 to be vaccinated, and it promptly hired 178 new vaccinated staff 

39 See Ezekiel J. Emanuel & David J. Skorton, Mandating COVID-19 Vaccination 
for Health Care Workers, Annals of Internal Med. (Sept. 2021), http://doi.org/10.7326/M21-
3150; James MacPherson, Sanford: 97% of workforce complying with vaccine mandate, AP 
News (Oct. 29, 2021), bit.ly/30Z3nRu; Andrew Capp, Amid court challenges, just 1% of 
impacted Ochsner staff rebuffs vax mandate, Lafayette Daily Advertiser (Dec. 2, 2021), 
https://perma.cc/ZR9R-ULT6. 
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